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Decisions of the United States 
Court of International Trade 


(Slip Op. 93-39) 


INTREPID, INC., PLAINTIFF v. MAMIE POLLOCK, 
District DIRECTOR OF CUSTOMS AND UNITED STATES, DEFENDANTS 


Court No. 88—04-00279 


(Dated March 25, 1993) 


JUDGMENT 


Tsouca.as, Judge: This case having been remanded to the Depart- 
ment of Commerce, International Trade Administration (“ITA”) pursu- 
ant to the decision (June 22, 1992) and the mandate (July 13, 1992) of 
the U.S. Court of Appeals for the Federal Circuit, Appeal No. 92-1057, 
and the remand results having been filed with this Court on February 9, 
1993, and this Court having received no responses to the remand results 
from the parties; it is hereby 

ORDERED that the remand results filed with this Court on February 9, 
1993 are hereby affirmed; and it is further 

ORDERED that this case is dismissed. 


NOTE: Pursuant to the Court’s Procedures for Publication of Opinions and Orders, the 
Court’s unpublished order entered on March 19, 1993 is being published by the Clerk’s 
Office as Slip Op. 93-40 on March 26, 1993. 

(Slip Op. 93-40) 


UNITED STEELWORKERS OF AMERICA, AND ITS LOCALS 1277, 2716, AND 
2924, PLAINTIFFS v. UNITED STATES, DEFENDANT 


Court No. 92-09-00644 
(Dated March 19, 1993) 


ORDER OF REMAND 


MuscraVE, Judge: Upon consideration of defendant’s consent motion 
for remand, and upon due deliberation, it is hereby 
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ORDERED that defendant’s consent motion for remand be, and the 
same hereby is, granted, and it is further 

ORDERED that this action is hereby remanded to the Department of La- 
bor (“Labor”) in order to allow plaintiffs to submit written comments to 
Labor with regard to business confidential information in the adminis- 
trative record and to permit Labor to make a redetermination concern- 
ing plaintiffs’ application for certification for trade adjustment 
assistance pursuant to 19 U.S.C. § 2271 et. seq.; and it is further 

ORDERED that: 

1. Within 45 days after entry of this order, plaintiffs shall submit to 
Labor written comments upon the complete record or notice of their in- 
tent not to pursue this action; 

2. Within 60 days after submission of plaintiffs’ written comments, 
Labor will make its remand determination, prepare a report to this 
Court of its determination upon remand, and forward the report to this 
Court along with the administrative record compiled upon remand; 

3. Within 20 days from receipt of notification that Labor has transmit- 
ted the report of its determination upon remand to the Court, the plain- 
tiffs will advise the Court whether they are satisfied or dissatisfied with 
the Labor’s determination upon remand indicating the areas of dissatis- 
faction, if any; and 

4. Upon receipt of notification of any dissatisfaction with Labor’s de- 
termination upon remand, the Court will provide for an appropriate 
briefing schedule. 


(Slip Op. 93-41) 
Marya Co., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 88-11-00851 
(Decided March 26, 1993) 


Politis, Pollack & Doram (John N. Politis) for Plaintiff. 

Stuart M. Gerson, Assistant Attorney General; David Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Edith Sanchez Shea); 
Joseph I. Liebman, Attorney in Charge, International Trade Field Office; for Defendant. 


MEMORANDUM OPINION AND ORDER 


MuscraVE, Judge: Upon reviewing the facts contained in the parties’ 
papers as substantiated at trial, this Court holds that the Customs Serv- 
ice properly classified the objects in question, certain plush toy animal 
figures with a voice activated electronic device stuffed in a pouch in lo- 
cated in the toy, as toys under Item 737.30 TSUS. Plaintiff did not over- 
come the presumption of correctness of the Customs Service’s 
classification. The Court agrees with the Customs Service that the ob- 
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jects’ chief use was the amusement of children or adults. This Court also 
agrees that the figure and the electronic box constituted an entirety. 
The box was purposely never sold separately or marked for any other 
use than inside the toy figure. Indeed, although the box can be removed 
from the figure, its limited ability to reproduce voices makes it impracti- 
cal and unamusing when so removed. 

Accordingly, judgment is entered in favor of defendants, affirming the 
classification and assessment of duties by the appropriate Customs offi- 
cial, and the action is dismissed. 


PRC 


(Slip Op. 93-42) 


JIA FarRN MANUFACTURING Co., LTD., PLAINTIFF v. SECRETARY OF U.S. 
DEPARTMENT OF COMMERCE, U.S. DEPARTMENT OF COMMERCE, AND UNITED 
STATES, DEFENDANTS 


Court No. 92-11-00743 
[Judgment for defendants. ] 
(Decided March 26, 1993) 


Ablondi & Foster, p.c. (F. David Foster, Robert T. Maguire) for plaintiff. 

Stuart E. Schiffer, Acting Assistant Attorney General, David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, United States Department of Justice (Jeffrey M. 
Telep), Barbara Campbell Potter, Attorney-Advisor, Office of the Chief Counsel for Import 
Administration, United States Department of Commerce, of counsel, for defendants. 


MEMORANDUM OPINION AND ORDER 


Dicar_o, Chief Judge: Plaintiff, a Taiwanese exporter, challenges the 
Department of Commerce’s authority under 19 U.S.C. § 1675 (1988) to 
conduct administrative reviews. Plaintiff was excluded from the an- 
tidumping duty order imposed on sweaters wholly or in chief weight of 
man-made fiber (sweaters) because it obtained a negative less-than- 
fair-value (LTFV) determination. However, Commerce is currently re- 
viewing plaintiff based on the information that it is transshipping the 
merchandise produced by other manufacturers. The issues presented 
are: (1) whether the court has jurisdiction under 19 U.S.C. § 1581(i) 
(1988) to hear a plaintiff’s challenge on Commerce’s authority to con- 
duct administrative reviews; and (2) whether Commerce has the 
authority to conduct administrative reviews of a plaintiff, excluded from 
an antidumping duty order, upon the allegation that the plaintiff is 
transshipping the merchandise produced by other manufacturers un- 
der the order. The court holds that Commerce has authority to conduct 
these administrative reviews. 


BACKGROUND 


Commerce conducted an antidumping investigation of sweaters from 
Taiwan and found sales at LTFV. Sweaters Wholly or in Chief Weight of 
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Man-Made Fiber From Taiwan, 55 Fed. Reg. 34,585 (Dep’t Comm. 
1990) (final determination). Subsequently, an antidumping duty order 
was imposed on other manufacturers while plaintiff was excluded from 
the order because it obtained the negative LTFV determination as 
“manufacturer/producer/exporter.” Sweaters Wholly or in Chief Weight 
of Man-Made Fiber From Taiwan, 55 Fed. Reg. 39,033 (Dep’t Comm. 
1990). 

After Commerce received information that plaintiff was transship- 
ping sweaters manufactured by other Taiwanese companies under the 
order, a team of U.S. officials visited plaintiff and other sweater produc- 
ers in Taiwan. Commerce thereafter initiated a changed circumstances 
review of the antidumping duty order “to determine whether [plaintiff] 
* * * acted as a reseller or transshipper of subject merchandise produced 
by other manufacturers.” Sweaters Wholly or in Chief Weight of Man- 
Made Fiber From Taiwan, 57 Fed. Reg. 43,785 (Dep’t Comm. 1992) (in- 
itiation of changed circumstances admin. review). Plaintiff was also 
included in the administrative review for the period from September 
1991 to August 1992. Initiation of Antidumping and Countervailing 
Duty Administrative Reviews, 57 Fed. Reg. 48,291, 48,292 (Dep’t 
Comm. 1992). 

In November 1992, plaintiff commenced this action seeking to enjoin 
Commerce from conducting the administrative reviews and simultane- 
ously filed a motion for preliminary injunction. Learning that the pre- 
liminary results of the changed circumstances review were about to be 
published, plaintiff moved for a temporary restraining order seeking to 
enjoin such publication. The court denied the motion because plaintiff 
failed to show irreparable harm. 

Commerce published the preliminary results of changed circum- 
stances review on November 27, 1992, finding that plaintiff is not the 
manufacturer of the sweaters it exported to the United States. Sweaters 
Wholly or in Chief Weight of Man-Made Fiber From Taiwan, 57 Fed. 
Reg. 56,322 (Dep’t Comm. 1992). Accordingly, Commerce ordered Cus- 
toms to suspend liquidation of all entries of these sweaters, sold or pur- 
ported to be manufactured by plaintiff that are entered or withdrawn 
from warehouse for consumption since the date of the preliminary 
LTFV determination. Plaintiff is required to pay a cash deposit at the 
rate of 21.3%, assigned to “all others.” 

To expedite the disposition of this proceeding, plaintiff waived its re- 
quest for the court’s decision on its motion for preliminary injunction, 
and the parties agreed to proceed to the merits of the action. 


DISCUSSION 


1. Jurisdiction: 


Plaintiff brings this action under 28 U.S.C. § 1581(i). “Section 1581(i) 
jurisdiction may not be invoked when jurisdiction under another sub- 
section of § 1581 is or could have been available, unless the remedy pro- 
vided under that other subsection would be manifestly inadequate.” 
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Miller & Co. v. United States, 5 Fed. Cir. (T) 122, 124, 824 F.2d 961, 963 
(1987), cert. denied, 484 U.S. 1041 (1988). 

Defendants argue because plaintiff has an adequate remedy under 19 
U.S.C. § 1581(c) (1988), it is not entitled to a review under § 1581(i). De- 
fendants maintain that if the administrative review results in the final 
affirmative determination, plaintiff can obtain reviews under § 1581(c). 
At issue is whether the relief under § 1581(c) is manifestly inadequate, 
permitting the action to be brought under § 1581(i). 

Jurisdiction under § 1581(i) was found in “action|[s] seeking to enjoin 
pending administrative reviews of antidumping and countervailing 
duty orders because they were alleged to have been improperly initi- 
ated.” Carnation Enterprises Put. Ltd. v. U.S. Dep’t of Commerce, 13 CIT 
604, 612, 719 F. Supp. 1084, 1091 (1989) (citing Asociacion Colombiana 
de Exportadores de Flores (Asocoflores) v. United States, 13 CIT 584, 717 
F. Supp. 847 (1989), aff'd on other grounds, 8Fed.Cir.(T)__, 903 F.2d 
1555 (1990)); see also Techsnabexport, Ltd. v. United States, 16 CIT 
__, ___, 795 F. Supp. 428 (1992). In Carnation, Asocoflores and 
Techsnabexport, the plaintiffs “challenge[d] the legality of the proceed- 
ings, rather than particular determinations within the proceedings, and 
demand[ed] to be relieved of the obligation to participate in proceedings 
they find statutorily and constitutionally infirm.” Techsnabexport, 16 
CiT at __—«, 795 F. Supp. at 434. 

“(Commerce]’s decision to initiate the administrative review is not a 
preliminary decision which will be superseded by a final determination, 
nor is it a decision related to methodology or procedure which may be 
reviewed by the court following the agency’s final determination.” 
Asocoflores, 13 CIT at 587, 717 F. Supp. 850. Finding that the plaintiffs 
objective in the challenge to the administrative review was to “be spared 
the considerable time, effort and money normally required of partici- 
pants in such reviews,” the Asocoflores court held that the relief by the 
review under § 1581(c) after the completion of the administrative re- 
view was inadequate. Id. In Techsnabexport, plaintiffs sought to enjoin 
Commerce from continuing the investigation of uranium imports from 
the former Soviet Union because the country ceased to exist. The court 
stated when a plaintiff challenges Commerce’s authority to continue an- 
tidumping or countervailing duty proceedings, it has jurisdiction to 
hear the challenge prior to the completion of the proceedings under 
§ 1581(i)(4) “if the opportunity for full relief may be lost by awaiting the 
final determination.” Techsnabexport, 16 CIT at __, 795 F. Supp. at 
434. 

Here, plaintiff challenges Commerce’s authority to conduct adminis- 
trative reviews. Like the plaintiffs in Asocoflores and Techsnabexport, 
plaintiff's objective in this action is to avoid further continuance of the 
administrative reviews which it believes to be contrary to law. In the 
event that Commerce does not issue final affirmative determinations in 
the administrative reviews, no antidumping duty will be imposed on 
plaintiff. In the absence of adverse results, plaintiff may not be able to 
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maintain an action under § 1581(c) for lack of a definite and concrete 
controversy for the court to render a judgment. See Georgetown Steel 
Corp. v. United States, 16CIT__,_ _, Slip Op. 92-228 at 8 (Dec. 23, 
1992). Yet, plaintiff may be subject to another administrative review if 
one is initiated based on the allegation that plaintiff continues to export 
the sweaters produced by other manufacturers subject to the order. 
Since the opportunity for plaintiff to challenge Commerce’s authority to 
conduct an administrative review may be lost by awaiting the final de- 
termination, the court holds that the remedy provided under § 1581(c) 
would be “manifestly inadequate,” and the court has jurisdiction under 
§ 1581(i). 


2. Commerce’s Authority to Conduct Administrative Reviews: 


Commerce has authority to conduct administrative reviews under 19 
U.S.C. § 1675, which provides, inter alia: 


§ 1675. Administrative review of determinations. 
(a) Periodic review of amount of duty 

(1) In general 

At least once during each 12—month period beginning on the an- 
niversary of the date of publication of * * * an antidumping duty or- 
der under this subtitle * * *, the administering authority, if a 
request for such a review has been received and after publication of 
notice of such review in the Federal Register, shall — 


* * * * * * * 


(B) review, and determine * * *, the amount of any an- 
tidumping duty, * * * 
and shall publish the results of such review, together with notice of 
any duty to be assessed, estimated duty to be deposited, or investi- 
gation to be resumed in the Federal Register. 


* * * * * * * 
(b) Review upon information or request 

(1) In general 

Whenever the administering authority * * * receives informa- 
tion concerning * * * [a suspension] agreement * * * or an affirma- 
tive determination made under [certain sections] of this title, 
which shows changed circumstances sufficient to warrant a review 
of such determination, it shall conduct such a review after publish- 
ing notice of the review in the Federal Register. 


* * * * * * * 


The language of § 1675 explicitly requires the existence of either an 
antidumping duty order or an affirmative determination as the basis of 
an administrative review, except for the review of a suspension agree- 
ment. The statute, however, does not specify whether it is the company 
or the merchandise from a country that is the subject of an antidumping 
duty order or affirmative determination. 

Plaintiff argues because it obtained the negative LTFV determina- 
tion and was excluded from the antidumping duty order, there is no out- 





U.S. COURT OF INTERNATIONAL TRADE 9 


standing order or affirmative determination authorizing Commerce to 
review plaintiff. Plaintiff claims that the antidumping proceeding 
against it was terminated unconditionally by virtue of the negative 
LTFV determination. It relies on the Federal Register notices of the 
LTFV determination and antidumping duty order which listed plaintiff 
as “manufacturer/producer/exporter” with zero percent dumping mar- 
gin. Plaintiff claims because it obtained the negative determination as 
an exporter, the company is excluded from any administrative review 
regardless of whether it exports the sweaters manufactured by itself or 
by others under the order. Thus, plaintiff argues unless a new investiga- 
tion is initiated, Commerce is without authority to conduct a review of 
plaintiff. 

Defendants contend Commerce has authority to conduct administra- 
tive reviews of plaintiff because there is an outstanding affirmative 
LTFV determination and antidumping duty order of the sweaters from 
Taiwan. According to defendants’ interpretation of the statute, an af- 
firmative LTFV determination or an antidumping duty order is imposed 
on merchandise from a specific country. Defendants do not dispute that 
plaintiff is not subject to administrative reviews when plaintiff exports 
the sweaters it manufactures. However, since plaintiff is allegedly ex- 
porting the sweaters produced by other manufacturers under the order, 
defendants argue there exist an outstanding order and affirmative de- 
termination of the sweaters that plaintiff has been exporting. Based on 
this order and determination, defendants claim that Commerce has 


authority under § 1675 to conduct administrative reviews of plaintiff as 
a reseller, exporting the sweaters produced by other manufacturers. 
“A reviewing court must accord substantial weight to an agency’s in- 
terpretation of a statute it administers. Though a court may reject an 
agency interpretation that contravenes clearly discernible legislative 
intent, its role when that intent is not contravened is to determine 


999 


whether the agency’s interpretation is ‘sufficiently reasonable. 
American Lamb Co. v. United States, 4 Fed. Cir. (T) 47, 54, 785 F.2d 994, 
1001 (1986) (citations omitted). The court must determine whether 
Commerce’s interpretation was sufficiently reasonable when it con- 
ducted the administrative reviews of plaintiff based on the construction 
of § 1675 that the merchandise from a country, rather than an individ- 
ual company, is the subject of the antidumping duty order and affirma- 
tive determination. 

The court finds Commerce’s interpretation sufficiently reasonable 
because it is consistent with the language of other provisions of the an- 
tidumping statute. According to 19 U.S.C. § 1673b(b)(1)(A), Commerce 
makes a preliminary LTFV determination upon merchandise. The stat- 
ute provides, inter alia: 


[Commerce] shall make a determination, based upon the best infor- 
mation available to it at the time of the determination, of whether 
there is a reasonable basis to believe or suspect that the merchan- 
dise is being sold, or is likely to be sold, at less than fair value. 
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Id. (emphasis added). Similarly, a final LTFV determination is also 
made upon merchandise pursuant to 19 U.S.C. § 1673d(a)(1), which 
provides, inter alia: 

[Commerce] shall make a final determination of whether the mer- 

chandise which was the subject of the investigation is being, or is 

likely to be, sold in the United States at less than its fair value. 
Id. (emphasis added). Based on these determinations, an antidumping 
duty is imposed on merchandise according to 19 U.S.C. § 1673 (1988), 
which provides, inter alia: 


If— 
(1) the administering authority determines that a class or kind 
of foreign merchandise is being, or is likely to be, sold in the 
United States at less than its fair value, and 
(2) the Commission determines that — 
(A) an industry in the United States — 
(i) is materially injured, or 
(ii) is threatened with material injury, or 
(B) the establishment of an industry in the United States 
is materially retarded, 
by reason of imports of that merchandise or by reason of sales 
(or the likelihood of sales) of that merchandise of importation, 


then there shall be imposed upon such merchandise an antidump- 


ing duty * * *. 


Id. (emphasis added). The language of these provisions shows that both 
LTFV determination and antidumping duty order are made upon the 
merchandise. 

Nevertheless, plaintiff argues that the antidumping duty order is im- 
posed on a specific company. Plaintiff relies on Commerce’s comment 
that “[a]ntidumping duty orders apply to all imports from a covered 
country, except those from firms specifically excluded from the an- 
tidumping duty order.” Antidumping Duties, 54 Fed. Reg. 12,742, 
12,755 (Dep’t Comm. 1989) (final rule). This comment, however, is con- 
sistent with Commerce’s interpretation that the exclusion of a firm 
from the order applies only when the firm acts in the same capacity as it 
was excluded from the order. In the case of plaintiff, the exclusion from 
the order applies so long as it acts as an exporter of the sweaters it pro- 
duces because the zero percent dumping margin was assigned to the 
sweaters it produces. Since the challenged administrative reviews seek 
to investigate the sweaters produced by those manufacturers other than 
plaintiff, Commerce has authority to conduct the reviews under § 1675. 

This proceeding does not appear to be the first time Commerce has 
taken the position that the exclusion from the order applies to an ex- 
porter only when it acts in the capacity it is excluded. Commerce has 
stated that an antidumping investigation resumes when a foreign 
manufacturer excluded from the order sells the merchandise produced 
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by other companies. See Steel Wire Strand For Prestressed Concrete 
From Japan, 55 Fed. Reg. 28,796 (Dep’t Comm. 1990) (final determina- 
tion of changed circumstances review). In that case, Commerce con- 
ducted a changed circumstances review to determine whether the 
discontinuance! of the antidumping investigation regarding a company 
should apply to its successor. Jd. at 7,759 (initiation & prelim. determi- 
nation). In response to the comment by the domestic industry, Com- 
merce stated the exclusion of the company from the order “is applicable 
to merchandise manufactured and exported by [that company]. If the 
company were to export to the United States merchandise manufac- 
tured by another manufacturer, such merchandise would be subject to 
cash deposits, withholding of appraisement, and potential dumping du- 
ties.” Id. at 28,796. This statement indicates that a company originally 
excluded from the order would immediately be subject to a cash deposit 
if it begins to export merchandise manufactured by another manufac- 
turer under the order. 

Here, rather than imposing a cash deposit immediately, Commerce is 
conducting a changed circumstances review to determine whether 
plaintiff is in fact operating as an exporter of the sweaters manufactured 
by those under the order. Through the changed circumstances review, 
Commerce has given plaintiff an opportunity to rebut the allegation 
that it is reselling or transshipping the sweaters produced by other 
manufacturers. 

Plaintiff also contends that Congress did not contemplate the use of 
changed circumstances review under § 1675(b) in the manner it was ap- 
plied in this case. According to plaintiff, changed circumstances reviews 
may be conducted only when Commerce is contemplating a revocation 
of an antidumping duty order and needs to examine whether the condi- 
tions which resulted in an affirmative determination still exist. Thus, 
plaintiff contends a company which was once excluded from the an- 
tidumping duty order should not be subject to a changed circumstances 
review under § 1675(b). 

Plaintiff's argument is supported neither by statute nor legislative 
history. The language of § 1675(b) does not limit the use of the changed 
circumstances reviews to the situation in which Commerce considers 
revocation of an order. The legislative history states “the administering 
authority could, after [a § 1675] review, revoke, in whole or in part, a 
countervailing duty order or an antidumping order.” S. Rep. No. 249, 
96th Cong., 1st Sess. 80 (1979), reprinted in 1979 U.S.C.C.A.N. 381, 466. 
This statement, however, does not prohibit Commerce from using a 
changed circumstances review in a proceeding where a revocation is not 
contemplated. 

In addition, plaintiff asserts that Commerce should have initiated a 
new antidumping proceeding rather than to conduct administrative re- 


1 The “discontinuance” was determined under the old antidumping statute prior to the enactment of the Trade 
Agreement Act of 1979. Pub. L. 96-39, 93 Stat. 144 (codified as amended in scattered sections of 19 U.S.C.). See Steel 
Wire Strand For Prestressed Concrete From Japan, 43 Fed. Reg. 38,495 (Dep’t Treasury 1978) (LTFV Determination). 
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views under § 1675 because a new proceeding would have expedited the 
investigation of plaintiff's activities. The court disagrees. Although 
changed circumstances review may take up to 270 days from the initia- 
tion to the issuance of the final results, see 19 C.F.R. § 353.22(f)(1)(viii), 
Commerce can expedite the review. In this case, Commerce was able to 
issue the preliminary results of the changed circumstances review in 66 
days. A new proceeding which must involve both the International 
Trade Commission (ITC) and Commerce probably would not provide 
more expeditious results. 

More importantly, a changed circumstances review provides a more 
effective measure to counteract alleged dumping. If a new proceeding is 
initiated, both the ITC and Commerce must issue affirmative prelimi- 
nary determinations before liquidation is suspended and a cash deposit 
can be imposed. See 19 U.S.C. § 1673b(d) (1988). Therefore, the mer- 
chandise which would have entered before the affirmative LTFV deter- 
mination of the new proceeding might escape possible antidumping 
duties. In contrast, by virtue of the changed circumstances review, a 
cash deposit is imposed retroactively to the date of the preliminary 
LTFV determination. Plaintiff is required to pay a cash deposit on the 
unliquidated sweaters entered or withdrawn from warehouse for con- 
sumption from April 1991. See Sweaters Wholly or in Chief Weight of 
Man-Made Fiber From Taiwan, 57 Fed. Reg. 56,324 (Dep’t Comm. 
1992). The court finds that Commerce acted reasonably to prevent pos- 
sible circumvention of antidumping duties. 

Neither the antidumping statutes nor regulations provide a specific 
mechanism designed to investigate an exporter which allegedly exports 
the merchandise produced by other manufacturers when it is excluded 
from the antidumping duty order based on the negative LTFV determi- 
nation. Nevertheless, in light of the existing affirmative determination 
on the sweaters from Taiwan, it was reasonable for Commerce to con- 
duct changed circumstances review under § 1675(b) to investigate the 
allegation. Likewise, the inclusion of plaintiff in the periodic adminis- 
trative review is also justified based on the outstanding antidumping 
duty order covering the sweaters from Taiwan. 


CONCLUSION 


The court holds that LTFV determinations and antidumping duty or- 
ders are rendered upon the subject merchandise from a certain country 
under the investigation. The court also holds that the use of changed cir- 
cumstances review is not limited to the situation where a revocation is 
contemplated. Commerce’s interpretation of § 1675 was, therefore, suf- 
ficiently reasonable. 
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(Slip Op. 93-43) 
ESPRIT DE CorP., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 91-05-00406 
[Defendant’s Motion for Summary Judgment Granted.] 
(Decided March 26, 1993) 


Bellsey and Baker (Steven W. Baker) for plaintiff. 

Stuart M. Gerson, Assistant Attorney General, Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, Commercial Litigation Branch, Civil Division, United 
States Department of Justice, (Susan Burnett Mansfield), Sheryl A. French, Attorney, 
United States Customs Service, of counsel, for defendant. 


OPINION 


RestTAnl, Judge: This matter is before the court on cross-motions for 
summary judgment. Plaintiff, Esprit de Corp (“Esprit”), asserts that 
the United States Customs Service (“Customs”) improperly appraised 
footwear imported from the People’s Republic of China. Esprit contends 
that the differential between air and sea freight charges, reimbursed by 
the manufacturer after the date of importation, should have been de- 
ducted from the transaction value before assessment of duties. The gov- 
ernment argues that Customs properly excluded the differential 
reimbursement pursuant to 19 U.S.C. § 1401a(b)(4)(B) (1988) which di- 


rects it to disregard, in determining transaction value, any rebate or 
other decrease in price that is made or effected after the date of importa- 
tion into the United States. 


Facts 


Esprit, a corporation based in San Francisco, California, contracted 
through its agent, San Francisco Shoeworks, for the purchase of a num- 
ber of styles of shoes from Yeswin Industries, Ltd. (“Yeswin”), Hong 
Kong. The shoes were manufactured in China and Yeswin was to ship by 
sea from Hong Kong to the United States. The purchase orders and let- 
ters of credit provided for purchases on F.O.B. Hong Kong terms, with 
Esprit responsible for costs of shipping and insurance to the United 
States. The purchase orders and letters of credit specified final dates for 
shipment of the shoes from the factories in China to Yeswin in Hong 
Kong and from Hong Kong to Esprit in the United States. 

Before the initial shipping dates, Yeswin advised Esprit’s agent that it 
would be unable to meet shipping date requirements. In order for Esprit 
to meet delivery commitments to its customers, air shipment was neces- 
sary. Before the merchandise was shipped to the United States, Esprit, 
through its agent, reached an agreement with Yeswin that the shipment 
would be by air, with arrival dates later than the sea shipment arrival 
dates. Esprit would make payment according to the terms of the pur- 
chase orders and letters of credit. Yeswin agreed to reimburse Esprit the 
amount of the cost differential between sea and air shipment. 
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The shoes were shipped after the original shipping dates. Esprit paid 
for the merchandise by letter of credit at the original F.O.B. Hong Kong 
prices, as well as the cost of air freight. Yeswin reimbursed Esprit by 
wire transfer based on Esprit’s reconciliation of costs at the end of the 
shipping season. The calculation reflected the actual freight charges of 
independent air freight carriers and the filed tariffs of sea carriers. Cus- 
toms appraised the merchandise at the invoiced unit values, refusing to 
appraise at the invoiced unit values less an amount equal to the freight 
differential reimbursement. Protests, timely filed against the liquida- 
tions of the merchandise, were denied. This action was timely filed after 
the protests were denied and all liquidated duties paid. 


DISCUSSION 


The statute very clearly details the appropriate procedures and com- 
ponents in appraising merchandise for assessment of customs duties. 
According to 19 U.S.C. § 1401la(b)(1), “[t]he transaction value of im- 
ported merchandise is the price actually paid or payable for the mer- 
chandise when sold for exportation to the United States.” Further, 19 
U.S.C. § 1401a(b)(4) states: 


(A) The term “price actually paid or payable” means the total 
payment (whether direct or indirect, and exclusive of any costs, 
charges, or expenses incurred for transportation, insurance, and re- 
lated services incident to the international shipment of the merchan- 
dise from the country of exportation to the place of importation in the 


United States) made, or to be made, for imported merchandise by 
the buyer to, or for the benefit of, the seller. 

(B) Any rebate of, or other decrease in, the price actually paid or 
payable that is made or otherwise effected between the buyer and 
seller after the date of the importation of the merchandise into the 
United States shall be disregarded in determining the transaction 
value under paragraph (1). 


19 U.S.C. § 1401a(b)(4) (1988) (emphasis added). 

The government argues that the statute mandates that the freight 
differential reimbursement be disregarded by Customs in appraising 
the merchandise because: (1) costs associated with international ship- 
ment are not part of the transaction value; and (2) the amounts were 
paid by Yeswin to Esprit after the dates of importation. The government 
relies on the recent decision in Allied Int’l v. United States, __ CIT 
___, 795 F. Supp. 449 (1992). In that case, this court found the language 
of § 1401a(b)(4)(B) to be unambiguous and held that, despite the preim- 
portation agreement to award a price bonus if certain conditions were 
met, the importer was required to show that the stipulated conditions 
were satisfied and payment was made prior to the date of entry. 795 F. 
Supp. at 451, 453. Therefore, the court determined that Customs had 
properly disregarded the preimportation agreement in calculating 
transaction value. Id. at 450. 

Esprit claims that because its letter of credit states that a late ship- 
ment would be subject to cancellation, payment of the freight differen- 
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tial was a renegotiation of the original contract. It is Esprit’s primary 
contention that the agreement negotiated by its agent with Yeswin, 
prior to shipment to the United States, was, effectively, a price discount 
and the methodology used to calculate the discount was the freight dif- 
ferential. Esprit attempts to distinguish Allied by claiming that case in- 
volved a conditional bonus, whereas here there was no contingency and 
the amount of the discount “payable” was fixed by a formula. 

In support of its claim, Esprit has submitted affidavits from the Esprit 
agent who negotiated with Yeswin, Esprit’s managers of freight pay- 
ables and merchandise, and Yeswin’s sales manager. The thrust of the 
evidence, however, is simply to confirm that Yeswin reimbursed Esprit 
for the additional cost of air freight, an issue not in dispute. Most nota- 
bly, Yeswin’s sales manager acknowledges that he agreed to pay for the 
additional cost of air freight to “honor” the company’s commitment and 
avoid cancellation of the orders, but makes no reference at all to the fact 
that assumption of the additional expense was, in fact, a price discount. 

Esprit also claims that there was no change in the parties’ obligation 
for payment of international freight charges since Esprit arranged and 
paid for the international transportation. Therefore, the reimburse- 
ment is a reduction in price and must be deducted from the invoice 
value. 

It is quite clear that neither Yeswin nor Esprit wanted to cancel the 
orders and that Esprit was willing to accept delivery at a somewhat later 
date if it was not adversely affected by doing so. There are many ways to 
negotiate a contract for late shipments, and one way is to have the party 
responsible for the delay bear the burden of any additional cost incurred 
as a result. Yeswin was willing to bear the burden of the delay by agree- 
ing to pay the additional cost of air freight. Esprit cannot argue success- 
fully that, because it arranged and initially paid for the air freight, it 
continued to bear the full cost of transportation and that any rebate re- 
duces the invoice price of the merchandise. There is no evidence that in- 
ternational shipping costs were part of the price paid or payable for the . 
merchandise. Rather, the evidence submitted by Esprit clearly shows 
that the intent of the reimbursement was to have both Esprit and Yes- 
win bear a portion of the transportation cost. 

Esprit also compares the effect of late shipment to shortages and dam- 
aged or defective merchandise, which have been recognized as accept- 
able bases for post-entry price reductions. Esprit argues that late 
shipment, particularly of fashion merchandise such as footwear, can 
dramatically affect the value of goods just as defects, damage or short- 
ages would. It is Esprit’s position that, in late shipments, the merchan- 
dise value is affected by the cost of the air freight and the price payable 
established prior to exportation is the proper transaction value regard- 
less of when reimbursement was made. Esprit states that Customs, in 
Customs Service Decisions (C.S.D.) 83-62, has recognized that late ship- 
ment discounts reduce transaction value when the new prices were 
agreed upon and payment completed before exportation of the goods, 
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and there is no reason why one arrangement should be treated differ- 
ently from the other, where both are the result of an agreement between 
the parties establishing the method for calculating final prices. 

Esprit’s argument that late shipments, like shortages, defects or dam- 
ages, affect the value of merchandise is without merit in this context. In 
situations of shortages, defects or damages, the buyer receives less than 
what it contracted for and, therefore, any reduction in value is verifiable 
and a proportionate reduction in price would be appropriate. Esprit, on 
the other hand, received the merchandise ordered. Whether late ship- 
ments sometimes affect the value of merchandise is irrelevant, because 
Esprit has failed to substantiate any loss in value incurred as a result of 
the shipping delay, let alone a loss equal to the amount of the differential 
in freight cost. 

Reliance on C.S.D. 83-62 is also misplaced. In that case, the invoice 
price for the goods was to be reduced in an amount equal to the excess in 
freight costs, prior to shipment. Here, Esprit paid the original contract 
price for the goods and received reimbursement of the excess freight 
costs after the date of importation. The parties have control over the 
structure of their transaction. Here, they did not structure it to avoid 
the limitation of 19 U.S.C. § 1401a(b)(4). 

The evidence in this case does not support a finding that shipping was 
part of, or that price reductions were made to, the price actually paid or 
payable. Since 19 U.S.C. § 1401a(b)(4)(A) explicitly excludes transpor- 
tation costs from the price calculation and 19 U.S.C. § 1401a(b)(4)(B) 


disregards any rebate after the date of importation, the transactional 
value of the merchandise remained unchanged, and Customs properly 
appraised the merchandise at the invoiced unit prices. Therefore, the 
plaintiff's motion for summary judgment is denied and defendant’s 
cross-motion is granted. 
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